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Indigenous rights experts are 
welcoming the federal govern-

ment’s latest effort to address sex 
discrimination in the Indian Act, 
but also say they’re looking to see 
the Liberals implement a more 
comprehensive fix.

Bill C-38, An Act to amend the 
Indian Act, aims to tackle the lin-
gering effects of enfranchisement, 
the historical process whereby 
First Nations members could give 

up Indian status in exchange for 
Canadian citizenship.

The legislation would ensure 
persons with a family history of 
enfranchisement will be treated 
the same as those without. It 
would also enable deregistration 
by application, enable women 
who were automatically trans-
ferred to their husbands’ band to 
seek reaffiliation with their natal 
band, and remove outdated and 
offensive language from the act.

“We support what’s in the bill,” 
said Shelagh Day, a member of 
the Indian Act Sex Discrimination 
Working Group. “Our problem with 
this particular bill is … this discrimi-
nation has been going on since 1876. 
It’s time to clean it up. Not sliver by 
sliver, but to do it completely.”

However, the government has 
said it wants to do further consul-
tation before doing so.

“We’ve been asked, ‘Why not 
outright just to scrap the act 
altogether?’ And the reason is 
because there’s, you know, 634 
communities across the country, 
there’s just no real consensus 
about what that looks like,” said 

Liberal MP Jenica Atwin (Freder-
icton, N.B.).

About 3,500 individuals could 
be newly eligible for registration 
with this new bill.

Atwin, the parliamentary sec-
retary to the Indigenous services 
minister, told The Hill Times the 
bill would help families “who have 
had to live with the pain that’s 
been inflicted on them for, in 
some cases, generations.”

“It’s been a long time coming, 
and I think it’s an important step 
forward … it’s just continuing to 
move forward is really important 
steps for reconciliation,” she said.

Addressing second-
generation cut-off

In a briefing note, the Indian 
Act Sex Discrimination Working 
Group praised the bill, but said 
they want to see the federal gov-
ernment amend the Indian Act to 
stop second-generation cut-off.

After 1985, the Indian Act was 
amended to create two status 
categories depending on whether 
one or both parents have status. If 
someone with Section 6(2) status 
has a child with a non-status per-
son, that child will have no status.

Day said she wants to see the 
Indian Act changed to a “one-parent 
rule,” where both women and men 
can transmit status to their children.

“That’s how Canadian citi-
zenship operates, that’s now how 
First Nations status should be 
operating,” she said.

Atwin said Bill C-38 does not 
address second-generation cut-off, 
but the government plans to make 
further amendments to the Indian 
Act and wants to do further con-
sultation before proceeding.

“It impacts me personally; I’m 
a mother of Indigenous children 
as well, so we’re certainly com-
mitted to ensuring that we contin-
ue this conversation,” she said.

Toronto Metropolitan Univer-
sity professor Pam Palmater, who 
is also a member of the working 
group, told The Hill Times she’s 
frustrated at the mention of more 
consultation.

“How many rounds of consul-
tations on the exact same issue do 
you need to do before you actu-
ally just end the discrimination,” 

she said. “We already know to get 
rid of the second-generation cut-
off. That’s what the consultations 
told us. So, the fact that we’re in 
this again is a bit frustrating.”

Conservative MP Gary Vidal 
(Desnethé–Missinippi–Churchill 
River, Sask.), his party’s Indigenous 
services critic, also highlighted the 
incremental nature of the bill during 
second reading debate in the House. 
“If it was going to take 11 months 
to actually get this bill to the floor 
to debate, can she [Atwin] identify 
why we did not solve some of the 
other issues at the same time so we 
could speed up this process and 
solve some of the challenges she 
identified?”

The other major issue the 
working group wants to see 
amended in the act is the no-lia-
bility clause that bars compensa-
tion for First Nations women and 
their descendants for the harm 
caused by sex discrimination.

NDP MP Lori Idlout (Nun-
avut), who sits on the House 
Indigenous and Northern Affairs 
Committee, told The Hill Times 
she wants to see these issues ad-
dressed when the bill is studied.

“I struggle to support it going 
to committee, but the experts that I 
spoke with said that C-38 is need-
ed, and that’s why I recommended 
supporting it getting to committee 
so that we can at least get some 
incremental change,” Idlout said.

The Bloc Québécois supports 
“the principle” of Bill C-38, MP 
Martin Champoux (Drummond, 
Que.) said in the House, but noted 
he is “still uncomfortable when 
bills on Indigenous issues are 
introduced because I find it will 
only result in some sort of Band-
Aid solution.”

Revoking status is 
‘revoking your culture,’ 
says former senator

When Bill C-38 began second 
reading on Oct. 20, Atwin spoke 
about the importance of identity, and 
how Canada “attempted to destroy 
culture, language, tradition, and 
identity” for more than a century.

“Identity is something that one 
cannot give or take, but some-
thing inherently 
ours,” she said. 
“We are putting 
the power to 
determine this 
identity back in 
the hands of those 
who should have 
always had the 
power over it.”

One of the 
visitors in the gal-
lery that day was 
Kathryn Fournier.

Fournier’s 
grandfather ap-
plied for enfran-
chisement in 1922. While Fournier 
was eligible for status after a previ-
ous amendment to the Indian Act, 
she is unable to pass status on to 
her children. But that will change 
when Bill C-38 goes into effect.

“For my children, who now 
will have their status, it’s really 
a way of publicly saying ‘This is 
part of our identity,’” Fournier told 
The Hill Times. “It’s a question of 
being able to say, ‘This is who we 
are, and we’re proud of it.’”

Retired Saskatchewan senator 
Lillian Dyck told The Hill Times she 

was impressed by Atwin’s speech 
during the second reading debate.

“I don’t think it’s really been 
emphasized that revoking your 
status really is revoking your 
identity, it’s revoking who you 
are, it’s revoking your culture,” 
she said. “It’s a huge, huge loss.”

Dyck’s mother lost her Cree 
status for marrying a non-First Na-
tions man. She did not get her Indi-
an status back until 1985 when the 
government made its first attempt 
to address sex-based inequities in 
the Indian Act with Bill C-31.

As for the new bill, Dyck said 
it seems like “just another clean-
up” of the lingering sex discrimi-
nation in the Indian Act.

“To me, it seems like a slam-
dunk kind of thing,” she said. “It’s 
setting things right that were not 
right. I don’t think there’ll be a 
huge controversy with this bill as 
there was with S-3.”

Court case put on hold
Bill C-38 came on the heels of 

Nicholas v. Canada, a constitu-
tional challenge launched in June 
2021 by 16 individual plaintiffs, 
including Fournier. The plaintiffs 
are represented by Ryan Beaton 
of Juristes Power Law.

In March 2022, Indigenous Ser-
vices Minister Patty Hajdu (Thun-
der Bay–Superior North, Ont.) and 
Juristes Power Law announced 
they had reached a mutual agree-
ment to put the litigation on hold 
while working to pursue a legis-
lative solution to end the ongoing 
impact of enfranchisement. The 
government introduced the bill for 
first reading that December.

Beaton told The Hill Times the 
government likely would’ve lost the 
challenge, which is why they agreed 
to put the litigation on hold. Doing 
otherwise would also require the 
government to file a defence.

“I think they looked at it and de-
cided it will be uncomfortable if we 
try to defend against this,” Beaton 
said. “Credit to them in the sense 
they said, ‘Let’s not go through that 
trial process, let’s find a solution 
that works outside of that.’”  

Beginning in 1985, there have 
been numerous attempts by the 
federal government to deal with 

sex discrimination 
in the Indian Act. 
That includes Bill 
S-3, which came 
into effect in 2017 
and 2019. That 
legislation allowed 
descendants of 
women impacted 
by sex-based dis-
crimination dating 
back to 1869 to be 
eligible for status.

However, Bea-
ton said Bill S-3 did 
nothing for those 
who had lost status 

through enfranchisement.
While he recognizes that there 

are lingering issues with the Indi-
an Act, Beaton said the new legis-
lation will mean a resolution for 
Fournier and the other plaintiffs.

“The bill will fix what they’ve 
specifically complained about. 
It’s an important fix. It will help 
thousands of people across Can-
ada, and it will build momentum 
to addressing and really talking 
through the bigger issues that still 
remain,” he said.
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MPs, advocates 
welcome Bill 
C-38, but say 
more needs to be 
done to end sex 
discrimination in 
the Indian Act
The Liberals’ latest 
attempt is expected 
to allow up to 3,500 
people to be eligible for 
Indian status, though 
it’s ‘just another 
cleanup,’ says former 
senator Lillian Dyck.

Liberal MP 
Jenica Atwin, 
parliamentary 
secretary to the 
Indigenous 
services 
minister, left, 
kicked off 
second reading 
debate on Bill 
C-28 on Oct. 20. 
Former senator 
Lillian Dyck says 
she appreciated 
that Atwin’s 
speech 
highlighted how 
revoking one’s 
status revokes 
their identity. 
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NDP MP Lori Idlout says she 
wants to see the Indian Act’s 
‘the no-liability clause’ 
addressed when C-38 is studied 
by committee. The Hill Times 
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